THE WINTER PARK HIGIILANDS ASSOCIATION
P.O. BOX 275
TABERNASH, CO 80478

June 14,2013

Dear Eitemiller Evers Outright Exemption Property Owners:

Recently members of the Winter Park Highlands Association met with Rod and Starlene Kuhns
and their attomey Nick Catanzarite to discuss keeping County Road 8514 open (the road from
the top of Lions Laneto the red gate at Sol Vista). At the end of that meeting we discussed
possible mutually agreeable solutions and the Kuhns informed us that they could not speak for
ihe other Eitemiller Evers property owners and would get back to us. We have been informed
that you are planning to meet in June to discuss this issue, so we thought it would be helpful if
you heard our position from us first hand.
Our hope is that you will work with us to arrive at a mutually agreeable solution. Our primary
interest is that the road to the red gate will remain open should there be a need for emergency
egress in the case of fire. But we also have an interest in allowing foot and bike access to the red
gate to continue, as it has for that last 40 plus years.

In our meeting with the Kuhns, they informed us of their belief that the road is a private road and
that we should respect private property rights. We do respect private properly rights and, in fact,
are also working on another emergency egress point from the other side of Winter Park
Highlands (the southeast corner). In that situation, however, we believe that the potential egress
road is located on private land and are not making any claim that we have a right to go across it.
Instead, we are negotiating an agreement to allow us emergency egress rights. But County Road
8514 to the red gate is a very different issue. The public has been using that road for many
decades and for the reasons discussed in this letter we believe that we have a right to continued
access.

A.

Creation of the Eitemiller Evers Outrieht Exemption.

As you may or may not be aware, the Eitemiller Evers Outright Exemption ("EEOE") was
created under unusual circumstances. Because those unusual circumstances directly impact the
nature of the road, it is helpful the briefly discuss the history.
In the 1950s Patrick Callahan owned a 40 acl:e tract of land that is now the EEOE. We believe
that there was a road as early as 1953 that went to through his property and beyond as there is an
April 20, 1953 recorded document between Patrick Callahan and Broderick Wood Products
Company giving mutual right-of-ways to each other "on the now existing road." (See Exhibit 1)
Broderick Wood Products was a big logger in Grand County and we have reason to believe the
road was used for logging.

When Patrick Callahan died in 1963, aprovision in his will left the 40 acres to his 10
grandchildren. On November 27,1963, those grandchildren took that will and petitioned the
Denver County Court to divide the land into 10 parcels to be held in trust for the grandchildren.
A Denver County Court Judge approved their petition so the land was subdivided without going
through any process in Grand County. (See Exhibit 2)

22, 1982 (19 years
after Patrick Callahan died), the Denver Probate Court dissolved the trust and transferred direct
ownership to the ten grandchildren. (See Exhibit 3) Again, Grand County was not involved in the
partitioning.

Initially, the land was held in trust for the

10 grandchildren, but then on June

On February 5, 1988, the Grand County Department of Planning and Zoning sent the ten
grandchildren a notice of violation that they had subdivided land in violation of the state statutes
and Grand County Regulations. (See Exhibit 4) The representatives of the grandchildren
responded that it was unfair for them to be required to go through the planning process in Grand
County. (See Exhibit 5) Instead they believed that a Denver Probate judge should be allowed to
do land use planning for Grand County.

Finally tnIggl,the grandchildren started complying with Grand County's regulations and
started the planning process. Initially, Grand County Department of Plaruring andZorung"felt
that the only process available for this proposal's review is the Grand County Subdivision
Regulations." (Exhibit 5 atpage 2) We believe that if the grandchildren had gone through the
Subdivision process in 1991, a dedication of public roads probably would have been required.
However, the Department of Planning and Zoningwas arguably very generous to the
grandchildren when they interpreted a provision in Mr. Callahan's will to "gtandfather" in their
attempted division of the land and noted "staff can now see some reason that perhaps the
Outright Exemption process might be appropriate instead of the subdivision process." (Exhibit 5
at page 2) So Staff noted that "this is truly an "unusual circumstance"" and recommended that
the Outright Exemption process be used. This decision initially impacted the nature of the road
as Staff noted:

"The extension of Lions Lane through the subject's property is private. Lions Lane
through Winter Park Highlands is public. The private road designation does create
possible future problems with access to adjacent properties. The Outright Exemption
process would not allow staff to request this drive to be made public." (See Exhibit 5
atpage 5)
The grandchildren initially submitted draft plat maps and draft dedications indicating that the
road was "private." However, when there drafts came before the Grand County Board of County
Commissioners ("BOCC"), they met resistance. At the March 5,I99l BOCC meeting

"Thorough discussion was held concerning whether the roads are public or private. It
was agreed that the word "private" will be taken off the plat - which will just designate
ROW, neither public or private. The Resolution will reflect that the Board and the
Eitemiller's representatives agreed to eliminate the word "private" from the plat." (See
Exhibit 6, emphasis in original)
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BOCC Resolution No 1991-3-1 states:

"WHEREAS, the Board of County Commissioners finds that ten (10) building sites were
established (or intended to be established) on the subject property in 1963, an unusual
circumstance. The unusual circumstance exempts the applicants from the Grand County
Subdivision Regulations; and;
WHEREAS, the Grand County Assessor has taxed the lots, as platted, since
approximately 1982, and
WHEREAS, the Board of Count)' Commissioners asked that the road dedication as a
"private rights of way" be changed to delete the word "private" because others. includi
the members of the public. may have an interest in the road. Representatives of the
Eitemillers, Charles Eitemiller and Jennifer Eitemiller, present at the hearing agreed to
remove the word "private" but did not necessarily agree as to who else, if anybody, has a
right to use the roads." (See ExhibitT, emphasis added)

"private" from the road dedication and noted over 22 years ago
that members of the public may have an interest in the road.
So the BOCC struck the word

The plat map that was actually recorded shows 60 foot wide right of way for a road called Lions
Lane going all the way to the red gate. One can see the empty parenthetical after the road names
where the words "private" were "whited out." (See Exhibit 8) On the plat notes, again the word
"private" is deleted and the EEOE property owners: "hereby dedicate and set apart aII the streets
shown on the accompanying plat as rights-of-way for the non-exclusive use of the owners of
Lots 1 through 10, and do hereby dedicate those portions of said real estate which are indicated
as easements on the accompanying plat as easements." (See Exhibit 9; emphasis added)
o'non-exclusive" use of the EEOE property owners. If
As such, easements were dedicated for the
the intent had been to only allow EEOE property owners to use the streets, the dedication should
have read "exclusive." We believe that this created an easement for the public to cross the roads
because the public had an interest in the road. While we understand that some have reached a
different conclusion, we also believe that this created a dedication of the roads to the County.

B.

CR 8514 was recognized as apublic road after 1991.

Starting with the 1991 dedication, the County believed that the roads were public roads' The
County called Lions Lane (CR 8514). The 60 foot wide right of way spurring off Lions Lane
was called Callahan Way (CR 8515). The Road and Bridge Department began to maintain and
plow CR 85T4:
"George O'Neil who has been with Grand County Road and Bridge for over thirty years,
was asked how long has CR 8514 been maintained by Road and Bridge. To the best of
his knowledge he estimates the CR 8514 has been maintained for over thirty years' I
have been with Road and Bridge for twelve years and in all that time I know that CR
8514 has been maintained including snow removal, ditch work and gravel road base."
(See Exhibit 10)

The Grand County Atlas, Grand County 911 Address Atlas, and the Grand County Public Access
Map all show this as County Road 8514. (See Exhibits ll,12, and 13) Grand County's online
database of roads shows 8514 as a gravel non-county maintained road. (See Exhibit 14)

In 2005, CR 8514 appeared on the County Maps. (See Exhibit 15) When the BOCC signed
on the 2005 map CR 8514 was recognized as a county road.

off

Until 2009 everyone believed that County Road 8514 was a public road. In 2009, however,
some very inconsiderate person (aka "idiot") parked his car by the red gate and blocked the road.
Guy Weishaupt couldn't get home and understandably was upset. Even though Guy lives on the
road beyond the red gate and does not own EEOE property he strung barbed wire across the
road, put up a no trespassing sign, and hung a carcass of an elk by his warning sign. That act got
everyone agitated and folks started looking into this issue.
That research uncovered the above story. Many WPH residents e-mailed, called and attended
hearings stating that they had used CR 8514 for many years and believed it should be kept open.
We believe CR 8514 had been previously dedicated in 1991, or in the alternative, the County
could have cleared up the issue by prescriptive easement. See Colorado Revised Statute Section
43-2-201Q)( c) Road and Bridge initially requested that all of CR 8514 (including the section to
the red gate) be included in a quit claim deed dedicating the road to the County. As part of the
road hearings, Commissioner Newberry stated that people have been using the road as a
recreational trail" and "he would like to see negotiations with regard to the trail use." (See
Exhibit 16) In the end, the l0 EEOE property owners quit claimed the portion of CR 8514 from
Lions Lane to the cul-de-sac to the County.

C. CR 8514 to the red gate is a CounW

road.

Under Colorado law, the BOCC for Grand County is required as part of a public hearing process,
to hold road hearings each year and then cause a map to be prepared that shows each road in the
County road system.
In particular, State law provides, as set forth in Colo. Rev. Stat. $ 43-2-110(1):
"(1) The initial selection of the county road system shall be done in the following
manner:

(a) The board of county commissioners of each county shall cause amap to be prepared
showing each road in the county primary and secondary system and designating each
primary road by appropriate number, and said board shall cause notice of intention to
adopt said map as the official map of such system to be given, which notice shall specifu
the time and place at which all interested persons will be heard. Such notice of intention
shall be published once a week for at least two successive weeks preceding the date of
such hearing in a newspaper of general circulation in the county.
(b) After such hearing, the board of county commissioners shall adopt such map, with
any changes or revisions deemed by it to be advisable, as the official map of the road
system of the county."

Colo. Rev. Stat. $ 43-2-110(1).
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The County submits its updated official county road map eachyear to the Colorado Department
of Transportation:

"On or before March 1 of each year, the board of county commissioners of each county
shall submit to the department of transportation a map which indicates any changes in the
mileage or location of any road within the county system of roads, together with any
changes in the surface classification of any roads within the county system which have
been made during the calendar year ending on December 31 next preceding."
Colo. Rev. Stat. $ a3-2-120(5)(a).
The public rely on the offrcial General Highway Map approved each year by the Grand County
Board of Commissioners under the statutory public procedure to confirm the existence of public
roads that exist under State law in Grand County. To protect the public interest from arbitrary
decisions to vacate public roads, under Colorado law only the Board of County Commissioners
has the authority to vacate public county roadways, and the Board must follow a specified
process in taking any such action. See, e.g., Colo. Rev. Stat. 43-2-303(2Xb) ("If any roadway has
been established as a county road at any time, such roadway shall not be vacated by any method
other than a resolution approved by the board of county commissioners of the county.").
There are legal limits on the scope of any County decision to vacate a public road. In particular,
it is noteworthy that a road that exists by way of a plat or deed or by right of usage may not "be
vacated so as to leave any land adjoining said roadway without an established public road or
private-access easement connecting such land with another established public road." Colo. Rev.
Stat. 43-2-303(2Xa).
When CR 8514 was added to the Grand County Map in 2005, which was subsequently adopted
by the BOCC, it became a Grand County road. (See Exhibit 15) In 2005 and following Grand
County started receiving Highway Use Transportation Funds for CR 8514. As the road has
never gone through the process to vacate it, it remains a County Road.
This was the deciding issue in a very similar case that was litigated in Grand County. Hamilton
Tabernash LLC ("Hamilton") owned 450 aues up Hamilton Creek. At some point Troy and
Katherine Schmidt block the old forest road that lead to the property. Hamilton sued and filed a
motion for summary judgment on this very issue. District Court Judge Mary Hoak found the

following:
"The Court finds that the Hamilton Creek Road Segment was placed into the Grand
County Road system in 1953 and has remained apart of a Grand County Road from 1953
to the present. In 1953, the Colorado General Assembly enacted legislation requiring
each Colorado County to prepare and file official maps designating all county roads. ...
When Grand County made the required designation, Grand County designated the
Hamilton Creek Road Segment a Grand County road. The Hamilton Creek Road
Segment has remained a Grand County road since 1953 and, aside from a scrivener's
enor has been reflected as part of the Grand County road on maps since that date. The
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Grand County Commissioners have never passed a resolution vacating the Hamilton
Creek Road Segment as a public county road. In the minutes of their meetings during
both 2000 and2006 the Grand County Commissioners confirmed that they regard the
Hamilton Creek Road Segment to be a public Grand County Road that should remain
open for public access. These are undisputed facts and warrant an entry of partial
summary judgment in favor of Plaintiff and against the Schmidt defendants.
The Court finds that the Hamilton Creek Road Segment is part of a Grand County road
and, therefore, open to public access." (See Exhibit 17)
Warren Ward, the County Surveyor will testifr that he has done extensive research and has
concluded that CR 8514 is a county road.

Tim Gagnon is an EEOE property owner and the County Engineer. The following question was
posed to him in his personal and professional capacity: "Where does 8514 Begin and End?" His
response was "My understanding is that CR 8514 starts at the intersection of CR 85 (Lions Lane)
and CR 35 (Elk Horn Drive) and terminates close to the infamous Red Gate." (See Exhibit 19)

D.

Even if CR 8514 is not a public road. the public has a prescriptive easement rieht to
cross the road.

Under Colorado law, if there is a continuous, open, and hostile use of a road for over 18 years, a
prescriptive easement is created to use the road. In Clinger v. Hartshom ,89 P.2d 462 (Colo.
App. 2003) the Court summarized the law as follows:
o'An

easement is an interest in property that, though distinct from an ownership interest in
the land itself, nevertheless confers upon the holder of the easement an enforceable right
to use property of another for specific purposes. An easement may be established in a
number of ways, including by prescription. Wright v. Horse Creek Ranches, 697 P.2d
384, 387-88 (Colo. 1985).

An easement by prescription is acquired when the use is open or notorious, continuous
without effective intemrption for an eighteen-year period, and either adverse or pursuant
to an attempted but ineffective grant. Section 38-41-101, C.R.S. 2AA2; Weisiger v.
Harbour, 62 P. 3d 1069, 107 | (Colo. App. 2002)
To satisfu the open and notorious element, the use must be sufficiently obvious to apprise
the owner of the servient estate, in the exercise of reasonable diligence, that another is
making use of the burdened land so that the owner may object. However, actual
knowledge by the owner need not be proved. Weisiger v. Harbour, supra, 62P. 3d at
r072.
Further, "[i]ntermittent use on a long-term basis satisfies the requirement for open,
notorious, and continuous use," and "[u]sing and easement for more than eighteen years
entitles the holder to the presumptionthat the use was adverse." Weisiger v. Harbour,
suprq, 62 P. 3d 1072, 1073.

Clinger v. Hartshorn, 89 P.2d 462, 466- 467 (Colo. App. 2003)
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In the Clinger case, a prescriptive easement was created over an old road to access land for
hunting, guiding, and outfitting purposes. The Court relied on the following testimony to create
an easement:

(1) Three hunters testified that they had used the road at regular intervals from 1942 until
1994.
(2) These hunters recounted that others had used the road to hunt on the adjoining
property.
(3) A prior owner of the adjacent property testified that he used the road for guiding and
outfitting purposes.
That was all it took to create the prescriptive easement. The Court of Appeals affirmed the
district court's finding of an easement and ordered that the party trying to shut down the road had
to pay the costs of the hunters and outfitters using the road as a prescriptive easement. Just as
folks used an old road to access land for recreational purposes in the Clinger case, so have Grand
County residents been using the road to the red gate for recreational purposes for multiple 18
year periods.

In Weisiger v. Harbour,62P.3d 1069 (Colo .App.2002), the Court of Appeals affirmed the
finding of a prescriptive easement over a historic mining road because the plaintiffs had been
using the old road ten to twelve times ayear since 1970.
While we are still reviewing historical records, maps, and photographs, we have reason to
believe that the public has used the road to the red gate since at least the 1950s.
As mentioned above, in 1953 Broderick Paper and Patrick Callahan executed a mutual right
way for the then existing road. (See Exhibit 1)

of

The County Surveyor, Warren Ward, has located a 1962 photograph showing the road. (See

Exhibit 19)
The Road & Bridge file on CR 8514 has two 1974 photos showing the road to the red gate. (See
Exhibit 20)

The 1978 Geological Survey map and the 1978 Grand County map show an "unimproved" road
to the red gate. (See Exhibits2l and22)
We will be able to produce many individuals that will be willing to testifi/ that they have been
using the road to the red gate to access the Sol Vista Trails for numerous 18 year periods. Winter
ParkHighlands was developed in the earl;r 1970s, over 40 years ago. As mentioned above, the
Road & Bridge file has numerous e-mails and information that folks have been hiking that road
for a long time.
Open and continuous use for any 18 year period creates the easement. So all the following
periods will be considered:

1.

The 18 years before Patrick Callahan died in 1963.

2.
3.

4.

The 19 years between the will being probated and the grandchildren dissolved the
trust in 1982.
The28 years from 1963 to when the grandchildren finally applied with Grand County
planning regulations in 1991.
The22 years since the EEOE Outright Exemption was created until the present.

While we are still investigatingthis issue, we would like to understand the legal rights of the
property owners that live beyond the red gate. We have spoken to three properly owners who
access their properties through CR 8514 and neither has a specific document from the EEOE
property owners granting an easement over the EEOE land. We believe they have a right to use
CR 8514 because it is a County Road. But if not, they certainly have a prescriptive easement to
cross the EEOE property. There is no valid distinction between their right to access their
properties and our right to access the recreational trails at Sol Vista. Again, the dedication in the
EEOE plat called for a "non-exclusive" street.

E. Pursuant

to Colorado Statute Section 43-2-201. CR 8514 is a public hiqhway

Colorado Statute Section 43-2-20I states that "The following are declared to be public highways:
. . . (c ) All road over private lands that have been used adversely without intemrption or
objection on the part of the owners of such lands for twenty consecutive years."

Blocking

a

public highway is a class

1

misdemeanor. C.R.S. Sec. 43-2-201.2(I).

So in addition to our private prescriptive easement right, we have a right to use CR 8514 as a

public highway.

F.

Only Property Owners have a Right to Allege Trespass.

Only property owners have a right to allege trespass on their land. An easement gives a person
who does not own the land to cross another's land. Black's Law Dictionary; Lobato v. Taylor,
71 P.3d 938 (Colo. 2002) As the road to the red gate only crosses Lots I and 10, all other EEOE
property owners have no right to allege trespass on land that they don't own. The owners of Lots
2-9 have a right to cross Lots 1 and 10, but not to enforce Lots 1 and 10's property rights, if any.
The owners of Lots 2-9 are entitled to prevent unreasonable interference with their right of use,
but that's all.

G. The Community Perspective.
The above is a technical analysis of land use rights. We feel it is important to step back and look
atthe big picture. WPH residents (ust like EEOE owners and the landowners who live beyond
the red gate) want to have alternative routes to use in case there is a catastrophic fire. We have
not heard anyone argue against this concept, but we have heard threats that a gate was going to
be put up on the road to the red gate in addition to the red gate at Sol Vista. If this happens and
if we are not given akey, our risk increases.

But the other part of the big picture is that WPH residents want access to the Sol Vista trails. Sol
Vista is being a good neighbor by allowing people free use of their cross country, biking and
hiking trails. Quite frankly, we have a difficult time understanding why anyone would want to
deny folks easy access to that incredible resource. As you will see in the correspondence that has
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been sent to the County on this issue, you
resource.

will

see that

folks feel very passionate about using this

Sol Vista is being a good neighbor and we believe we are being a good neighbor too. While we
are a voluntary homeowners association, we have raised funds and obtained grants for fire
mitigation efforts. The fire breaks, pine beetle mitigation, pond, and soon to be built water tank
benefit all the EEOE property owners directly. Because of these efforts, the ISO rating for your
property insurance should have gone down to ao'4" and saved you money. While it may be an
obvious point, some EEOE property owners ask for privacy and don't want anyone on roads near
their house, yet they drive by our homes on our roads every day.

H. Litigation

is a "lose-lose" proposition for everyone (except the lawyers who get paid)

Before discussing this point, we would like to restate againthat our hope is that we can resolve
this with a mutually agreeable solution. But because lawsuits have been threatened and the
police have been routinely been called, we feel obligated to address this possibility. Litigation is
a lose-lose proposition for all parties. It consumes an enofinous amount of time, energy, and
money. Even when parties'oprevail," they feel crushed by the process. The only "winners" are
the lawyers who get paid.

A group of lawyers and non-lawyers in WPH have agreed to donate their time to work on
keeping access to CR 8514 open. We believe that our factual position is strong and the cost to
WPH will be fairly minimal. We have spoken to the lawyer on the Hamilton Creek case
discussed above and he estimated that you would have to spend $50,000 to $100,000 to litigate
this issue. Of course, your own lawyers can give you an estimate of what they think it will cost.

Parties always enter litigation with the strong belief that they will prevail, but it is important to
also consider the possibility that you will not. So if you "win," you will spend the above money
to prevent your neighbors fiom accessing cross country trails. But if you lose, you will have
spent the above money, may be liable for our costs (as in the Clinger case), but there is also
another possible downside.
To preserve our rights to access, we will argue that CR 8514 is a county road and alternatively,
that we have a prescriptive easement to cross the land. If we prevail, that will be the law for that
road and it will allow us continued access, and also may allow Sol Vista to use the road as well.
Sol Vista probably also wants another point of egress from their property to allow continued
subdivision and development, so that is a risk you will be assuming by litigation.
The other downside of litigation is that the press finds it newsworthy. The Hamilton Creek case
received extensive weekly coverage for a long time.

I.

Possible Solutions.

Again, we would like to discuss possible solutions. We welcome any ideas you may have, but
here are some ideas that we would be willing to discuss, subject to a final agteement:

A.

One of the often overlooked aspects of prescriptive easement law is that the use has to
be "hostile." When property owners give permission, it prevents the running of the
18 years period going forward. That is why you often see signs when hiking in the

forest, that you are about to cross private property and the property owner gives
permission and the hiker waives liability. So as Sol Vista has done (See Exhibit 23),
you could put up a sign giving permission to the public for foot and bike access only
and waiving liability.

B.

We go back to the way it has been for 50 years. Just let people access the trails and
stop calling the police or otherwise confronting hikers.

C.

it has been suggested by an EEOE property owner that we
consider building a hiking trail parallel to the road and within the 60 foot right of
way. In this way, you don't have cars and hikers on the same road.

D.

Because the road is only on Lots 1 and 10, those two property owners have the power
to grant an easement for emergency egress and foot and bike traffrc regardless of

Because of safety concerns

what the other EEOE owners want.

E.

We could set up a system where WPH homeowners sign individual documents
granting them access. In those documents, we could remind them to be respectful of
private property and specifically waive liability. WPH would administer this system
and inform EEOE property owners who have signed the waiver.

We thank you for your time to read this admittedly lengthy letter and look forward to working
with you to resolve this issue.

Sincerely,

ilrt l*['*

Peter Van Veen

On behalf of the Winter Park Highlands Association

fle1str,gtwgl]{lruiicor!
(303) e18-s4s8
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